“It won’t be easy... nothing about water is easy.”
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House Bill 1221 requires sellers of residential real estate to disclose whether any part of a
property is in a groundwater conservation district (GCD) or subsidence district. The law affects
all transfers taking place January 1, 2016 or later.

For Brokers, REALTORSGs, Concerned Landowners

and Title Companies
Water Rights amf

This two-hour continuing education credit course is designed to
give the real estate licensee a broad overview of water rights in a
21st-century Texas which faces droughts, floods, and freshwater

crises mainly caused by exuberant population growth. The
studentwill learn about the duties agents owe their clients in
relation to water issues, with a special focus on groundwater
policy and changes. The knowledge gained from this course will
better educate them so they can better serve the public.

Real Estate

11:00 am Registration
11:30 BBQ meal served
11:45 Dr. Charles Porter, Introduction to Texas Water Rights, TREC Course #44032*
Continuing Education Course Agenda:
Overview of water rights and agent duties
Focus on groundwater district rules that affect agents and landowners
Local programs that benefit agents and landowners in Burleson and Milam Counties
Q&A - get your water rights questions answered by the experts

*To receive continuing education credit according to TREC rules, real estate agents must sign in/sign out and
attend the entire two-hour class.

-

Chrles Porter, Ph.D. is an
award-winning authog speakerand
testifying real estate expert and water
rights expert with over 700 cases
nationwide. He is also a water rights
expert.

He served as the elected Chair of the
Education Standards Committee of
the Texas Real Estate Commission in
2022, served as co-author of TRECS
Legall and Legal 11 2022-2023 Manua
Writing Committee ,and TREC’ Broker
Responsibility Manual for 2022-2023.
He serves on the Board of Directors of
the National Association of Realtors.

Gary Westbrook is the General Manager of Post Oak
Savannah GCD swhich serves Milam and Burleson
Counties from 2003 to current He was the President of
Texas Alliance of Groundwater Districts (TAGD) from 2005
to 2007 He is currently POSGCD Representative to
Groundwater Management Areas 8 and 12 (GMAS &
GMA12), GMA 12 Representative to Brazos G Regional
Water Planning Group .

Michael received a Bachelor's of Science in Biology:
Environmental studies and a Master's in Business
Administration from Schreiner University. Michael
worked at Bandera County River Authority & Ground-
water District. Michael worked at Barton Springs
Edwards Aquifer Consarvation District where he served
as the GMA 10 Chairman and he served as the Region
KRepresentative for GMA 10.

There is no cost to attend this program. Program attendees will receive
two hours of TREC - approved Continuing Education Credit.
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As its population grows, Texas
worries about water supply

The state is plagued by outdated treatment plants, aging
infrastructure and increasing drought.

About 1,000 people flock to the Lone Star State every day, drawn
mainly by the promise of abundant jobs. The state’s population is
expected to double to more than 50 million people by 2050.

BY Mary Elizabeth Williams-Villano

https://igin.com/article-7416-As-its-population-grows-Texas-worries-about-water-supply.html



Significant Consequences: BE PREPARED!

* Drought has been and will be our norm

* Exuberance of population growth
continues

« Abnormal? intensity of weather events



REMEMBER!

Determining a tract or person’s water rights, in Texas
especially, involve widely varying local circumstances.

ADVISE YOUR CLIENTS TO CONSULT AN

ATTORNEY WHO HAS EXPERIENCE IN WATER
RIGHTS AND REGULATIONS IN THE APPROPRIATE
LOCALITY.

(Real Estate agents - keep in mind your geographic
competency duties.)



Today’s Agenda

Current Conditions and Some History of Water Policies
Surface Water and Diffused Surface Water
Groundwater (Intro by Porter/Gary Westbrook lecturer)
Problems and the Future

Water Valuation Issues

All the while in the context of our duties as license
holders.



In the aftermath of Harvey,
many are wondering about the duties of
disclosure real estate agents owe to buy-
ers and sellers.

The Texas Real Estate License Act
(Chapter 1101, Texas Occupations Code)
lists a number of ways in which real
estate agents’ behavior could result in
suspension or revocation of licensure.
Among others, Sections 1101.652 (b) (1-4)
are germane to agents’ behavior related
to the disclosure of flooding. Specifically,
agents are required to disclose toa
potential buyer “a significant defect,
including a latent structural defect,
known to the license holder that would
be a significant factor to a reasonable and
prudent buyer in making a decision to
purchase real property.”

As to flooding of real properly.
there is no doubt this conditionisa
significant defect that must be disclosed
to a potential buyer if actually known to
the agent. Although the License Act only
requires disclosure of what is actually
known, it is possible a court could
impose a broader standard of “ought
to have known” on license holders.

As a fiduciary, license holders must
represent the interest of their clients
and perform services with the necessary
levels of integrity and competency. After
Hurricane Harvey flooding in Houston
and the massive publicity worldwide, it
seems improbable that any real estate

The seller’s disclosure notice is not the real estate agent's
disclosure but the seller’s disclosure. While you may provide
the form and answer questions about it, you should not
complete the form for a seller. Stress to sellers the importance
of answering the questions honestly and thoroughly. It is hard
to imagine a seller harmed by over-disclosure. |
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NAVIGATING

SELLER’S DISCLOSURE
AFTER HARVEY

by Charles Porter, Ph.D.,
and Gary L. Pate

agent in the southeast Texas area did
not know about the event. An agent’s
fiduciary duty may require a license
holder to investigate for their clients
whether a property in the Houslon area
actually flooded.

Do’s and don’ts for disclosure
about flooding

Do ask questions about flooding
events. You may need to contact FEMA
or local authorities to dig deeper into

the flooding event and what, if anything,
governmental authorities had done to
remedy future flooding. TREC rules also
indicate that if an agent doesn’t ask these
kinds of questions, the agent could be
guilty of an act of omission if the agent
chooses not to make further inquiries.
Do advise clients to inquire about
the flood zone. Buyer's agents should
have their clients determine if the prop-
erty is situated in a flood zone and to
check on the availability of flood insur-
ance. You may want to provide this infor-
mation to your buyers in writing.

Don’t offer legal or engineering
advice. This is only appropriate if you
hold licenses in those professions. Tell
your client to instead seck the assistance
of an attorney, civil engineer, or other
appropriate professional so he or she
can understand the risks involved in a
property that has flooded or could flood
in the future.

Do carefully consider what you
disclose. In the event a homeowner
whose property flooded seeks legal action
against you for flood-related disclosures,
attorneys will question
= What did you actually know about
prior flooding of the property in
question or about the property’s
location inside a FEMA-designated
flood zone?
= What did you tell potential buyers
or sellers of your actual knowledge?
=  When did you tell potential
buyers or sellers of your actual
knowledge of the property’s
flooding issues?

Will there be court rulings in future
lawsuits involving real estate agents in
the aftermath of Hurricane Harvey’s
flooding that clarify the duties agents
owe clients and customers? Perhaps,
but there is no doubt you already must
disclose your actual knowledge about
flooding events to any purchaser. <

DR. CHARLES PORTER s an author,
teacher, Texas real estate broker, and
testifying water rights and real estate

expert named in over 600 cases. He isa
visiting professor in the College of Arts and
Humanities- University Studies at St. Edward'’s
University in Austin.

GARY L. PATE is a partner with Martin,
Disiere, Jefferson & Wisdom, L.L.P. in
Houston and is co-chair of the commercial
and residential real estate section of the firm.

Members of the Texas Association of REALTORS® have
exclusive access to the Seller’s Disclosure Notice

(TAR 1406), which has options to disclose information
about a property’s flooding history, including whether
there has been flooding and if there is present flood
insurance coverage.
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“onlracl Lonceming, Fage S ol 1V <«-1le-20 )
(Address of Property)

that has a storage capacity of at least 5,000 acre-feet at the impoundment’s normal operating
level, Seller hereby notifies Buyer: "The water level of the impoundment of water adjoining
the Property fluctuates for various reasons, including as a result of: (1) an entity lawfully
exe:ldsing its right to use the water stored in the impoundment; or (2) drought or flood
conditions.”

(11) NOTICE OF WATER RIGHTS: There are three basic types of water rights
related to property ownership in Texas: (1) GROUNDWATER RIGHTS, which relate
to the right to pump water under the land surface of the property by using a water
well; (23J SURFACE WATER RIGHTS, which relate to the right to pump or divert
water from rivers, creeks, streams, or lakes/reservoirs; and (32I DIFFUSED
SURFACE WATER Ri(_SH‘[S, which relate to rainwater or snowmelt on the surtace of
the property prior to it either percolating below ground or reaching a creek, stream,
river, or other surface watercourse.

The laws and regulations governing each of these three types of water ri%‘hts differ
substantlallz and it is important for the Property owner to know if and how each
of these rig ts can be exercised on the Property.

(A) GROUNDWATER RIGHTS/WATER WELLS: There are many governmental
entities in Texas that rgl%ulate water wells, including drilling, altering, or
operating a water well. ese regulations can vary substantuafly de en&mg
on the location of the property and can affect whether a water well can be
drilled on a property or at certain locations on the property, the size of the
well or well pump, how much water can be pumped, how the water can be
used, whether the owner must obtain a permit or registration for the well,
wheth_er the well must have a meter, and whether there are any fees or
reporting requirements related to drilling or using a well. If the owner
subdivides or otherwise sells part of the Property in the future, it may impact
the right to drill a new well or to continue to use an existing well. The primary
governmental entities in Texas that regulate water wells are Groundwater
Conservation Districts and Subsidence Districts, althou?h some cities,
counties, and other types of special districts, as well as the Texas
De‘)artment of Licensing and Regulation, have regulations related to water
wells. If Buyer purchases the Property, Buyer should not drill or operate a
water well prior to understanding the regulations of each governmental
entity that regulates water wells on the Property. If Buyer purchases the
Prc()rerty, Buyer is responsible for the proper maintenance of any active wells
and the closure of any inactive wells.

If any of the following apply to the Property, an addendum containing further
information should be used (attach Addendum for Information Concerning
the Property’s Groundwater Rights, Wells, Groundwater Conservation
Districts, and/or Subsidence Districts f“groundwater addendum™)):

(i) the Property has one or more existing water wells, whether such
wells are currently in use, not currently in use, and/or have been
capped, covered, plugged, or otherwise abandoned;

O Yes (attach groundwater addendum) O No
O Seller has no knowledge

(ii) the Property is located in whole or in part in a Groundwater
Conservation District, Underground Water Conservation District,
Subsidence District, or other special district that regulates the
drilling or operation of water wells; or

Initialed for identification bv Buver and Seller TREC NO 95.19



O Yes (attach groundwater addendum) O No

(iii) the groundwater rights to the Property have been previously
severed, sold, or Ieased in whole or in part, or a water well on
the Property will rely in whole or in part on groundwater rights
leased or owned from land outside the boundaries of the
Property.

O Yes (attach groundwater addendum) 0O No
O Seller has no knowledge

(B) SURFACE WATER RIGHTS: The use of surface water in Texas from a
watercourse, including a river, creek, stream, or lake/reservoir, is regulated
by the Texas Commission on Enwronmental Quality (TCEQ), even if the
watercourse is regularly dry between rain events. If a watercourse runs
throu gh any part of the Property or forms any part of the Property’s
boundaries, an addendum containing further information should be used
(attach Addendum for Information Concerning the Property’s Surface Water
Rights). The owner should not pump or otherwise use surface water from a
watercourse located on or bordering the property prior to determining the
legal right to do so.

Is there a watercourse on or bordering any part of the property?

O Yes (attach surface water rights addendum)
O No O Seller has no knowledge

If there is no watercourse on or bordering any part of the property, does Seller
otherwise have a Certificate of Adjudication, Amendment to a Certificate of
Adjudication, or Permit administered by the TCEQ to use surface water from
another source on the Property?

O Yes (attach surface water rights addendum)
O No O Seller has no knowledge

(C) DIFFUSED SURFACE WATER RIGHTS: Rainwater and snowmelt on the
ground surface of the Property prior to either percolating below ground into
the soil or reaching a watercourse is "diffused surface water” and may be
used by the Property owner. This may sometimes include the right to
impound the water in a pond, stock tank, or other impoundment that is not
located on a surface watercourse. Diffused surface water is owned by and
may be used by the Property owner.

Water rights in Texas are materially significant and complex. It is strongly
advised the parties CONSULT AN ATTORNEY.

7. PROPERTY CONDITION:

A. ACCESS, INSPECTIONS AND UTILITIES: Seller shall permit Buyer and Buyer’s agents access to
the Property at reasonable times. Buyer may have the Property inspected by inspectors selected
by Buyer and licensed by TREC or otherwise permitted by law to make inspections. Any hydrostatic
testing must be separately authorized by Seller in wntmi Seller at Seller's expense shall
immediately cause existing utilities to be turned on and shall keep the utilities on during the time
this contract is in
NOTICE: Buyer should determine the availability of utilities to the P ropechy suitable to satisfy
Buyer’s needs.

B. SELLER'S DISCLOSURE NOTICE PURSUANT TO §5.008, TEXAS PROPERTY CODE (Notice):

Initialed for identification by Buyer and Seller TREC NO. 25-12




PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC)

Addendum for Information Concerning the Property’s Groundwater

Rights, Wells, Groundwater Conservation Districts, and/or
Subsidence Districts

ADDENDUM TO CONTRACT CONCERNING THE PROPERTY AT Srrm—

A

(Street Address and City)

Groundwater is water found under the land surface in aquifers, and is pumped to the land surface by water
wells. In Texas, groundwater is owned by the surface landowner, but drilling or operating 2 water well can
be subject to the jurisdiction of a local Groundwater Conservation District, Underground Water Conservation
District, Subsidence District, or other specizl district or authority that regulates the drilling or operation of
water wells (collectively "Groundwater Districts”).. Not all land in Texas is located in or subject to the
regulations of a Groundwater District. The rules and regulations of Groundwater Districts differ from district
to district, Some Groundwater Districts have ad valorem taxing authority, others do not. Please consult the
Property’s Ad Valorem Tax Appraisal District for current GCD tax rates, if any. The statutes, rules and
requlations, and court rulings concerning groundwater in Texas are significant and complex,
consequently it is strongly advised that the parties CONSULT AN ATTORNEY.

O  The Property is located in whole or in part in the (name
of Groundwater District). The district’s website can be found at:

O  The Property is not located in whole or in part in a Groundwater District, as defined above.

A "water well” is any artificial excavation that was drilled or dug for the purpose of exploring for or producing
groundwater. The Property has total existing water wells. Of that total, the Property has ___ water
wells that are currently in use, and __ water wells that are not currently in use and/or have been capped,
covered, plugged, or otherwise abandoned. The Property has wells that have approved registrations
or permits from a Groundwater District. The registration or permit number(s) are (attach additional addenda
as necessary):

(1) .
(2)
Have the groundwater rights to the Property previously been severed, sold, or lezsed in whole or in part
(either with or without the right of a third person to drill or operate a water well on the Property)?
O Ves O No

Is any water well on the Property or water produced from 2 water well on the Property shared with another
property? O Yes O No Does the Property receive water from a water well located on another
property? O Yes O No . If "Yes,"” to either of these questions, is there a written agreement about
the shared well or shared water? OVYes DO No Will a water well on the Property rely in whole or in part
from groundwater rights owned or leased from land outside the boundaries of the Property? O Yes O No

Please attach copies of all documents referenced in or related to any questions in this Addendum that
are in your possession.

IMPORTANT NOTICE: Groundwater Rights affect important rights, the full extent of which may
be unknown to Seller. A full examination of the title to the Property completed by an attorney
with expertise in this area is the only proper means for determining title to the Groundwater
Rights with certainty. In addition, attempts to convey or reserve certain interests out of the
Groundwater Rights separately from other rights and benefits owned by Seller may have
unintended consequences. Precise contract language is essential to preventing disagreements
between present and future owners of the Groundwater Rights. If Seller or Buyer has any
questions about their respective rights and interests in the Groundwater Rights and how such
rights and interests may be affected by this contract, they are strongly encouraged to consult an
attorney with expertise in this area. If Buyer purchases the Property, Buyer should not drill or
operate a water well prior to understanding the regulations of each governmental entity that
regulates water wells on the Property.

CONSULT AN ATTORNEY BEFORE SIGNING: TREC rules prohibit real estate licensees from giving legal
advice. READ THIS FORM CAREFULLY,




PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC)

Ililrourse
Addendum for Information Concerning the Property’s
Surface Water Rights
ADDENDUM TO CONTRACT CONCERNING THE PROPERTY AT Srrem—

(Street Address and City)

* ONLY COMPLETE THIS ADDENDUM IF THERE IS A WATERCOURSE LOCATED ON THE PROPERTY, A
WATERCOURSE FORMS ANY PART OF THE PROPERTY'S BOUNDARIES, OR IF SELLER OTHERWISE HAS
A SURFACE WATER RIGHT, AS DEFINED IN PARAGRAPH C. BELOW, TO USE SURFACE WATER ON THE
PROPERTY.

Surface water, defined in Texas as water in 3 watercourse, is owned by the State of Texas and regulated by
the Texas Commission on Environmental Quality (TCEQ). A watercourse is defined "as a channel with well-
defined bed and banks, 2 current of water, and a "permanent source of supply,” although it is not necessary
that the supply of water be continuous to satisfy the "permanent source of supply’ requirement.” It may be
dry for long periods of time. The right to use surface water in Texas is determined by statute, TCEQ rules
and regulations, and court rulings. The statutes, rules and regulations, and court rulings concerning
surface water in Texas are materially significant and highly complex; consequently, it is strongly
advised that the parties CONSULT AN ATTORNEY.

O A watercourse runs through part of the Property or forms a part of the boundaries of the Property.

The watercourse is known as . (Do NOT include stock tanks, wildlife
ponds, on other water impoundments that are not located on a watercourse) (Attach a3 separate Surface
Water Rights Addendum for more than one watercourse)

O There is no watercourse on the Property nor forming any boundary of the Property, but Seller has a

Certificate of Adjudication, Amendment to a Certificate of Adjudication, or Permit to use surface water on
the Property from a watercourse that is neither located on the Property nor forms any boundary of the

Property.

O  Seller has a Certificate of Adjudication, Amendment to a Certificate of Adjudication, or Permit
(collectively "Surface Water Right™) administered by the TCEQ to divert, impound, or use surface water at
a location on or zdjacent to the Property. The Certificate of Adjudication, Amendment to Certificate of
Adjudication, or Permit number(s) of the surface water rights are:

(1)
(2)

0O  Seller does not have a Certificate of Adjudication, Amendment to a Certificate of Adjudication, or Permit

number administered by the TCEQ to divert, impound, or use surface water from the watercourse described
in Paragraph B above.

IMPORTANT NOTICE: Surface Water Rights affect important rights, the full extent of which may
be unknown to Seller. A full examination of the title to the Property completed by an attorney
with expertise in this area is the only proper means for determining title to the Surface Water
Rights with certainty. In addition, attempts to convey or reserve certain interests out of the
Surface Water Rights separately from other rights and benefits owned by Seller may have
unintended consequences. Precise contract language is essential to preventing disagreements
between present and future owners of the Surface Water Rights. If Seller or Buyer has any
questions about their respective rights and interests in the Surface Water Rights and how such
rights and interests may be affected by this contract, they are strongly encouraged to consult an
attorney with expertise in this area.

CONSULT AN ATTORNEY BEFORE SIGNING: TREC rules prohibit real estate licensees from giving legal
advice. READ THIS FORM CAREFULLY,

Buyer Seller




Surface Water Right Disclosure Worksheet*

Comments

(It is strongly recommended that you consult an attorney or hydrologist.)

https://www.tceq.texas.gov/permitting/water_rights/wr-permitting/wrwud

Who owns the water right?

TCEQ water right file number?

TCEQ classification of right?

Priority date of water right?

Temporary water permit from TCEQ?

Expiration date of temporary water permit from TCEQ?

Diversion point and brief description?

Location of diversion (attach map)?

Delivery system - Pump? Canal?

Volume of water permitted to be diverted?

Water Use Reports (Amounts) filed at TCEQ?

Use - Domestic and Livestock?

Use - Irrigation?

Meter present?

Meter records available?

Water Right Deed available? From owner possibly.

Water Right Deed filed of record? From county real property records.

Any water leases to others? From owner or possibly real property records.

Past or pending TCEQ violations? From TCEQ files.

Type of crops irrigated in past?

Type of crops irrigated currently?

Please attach copies of any and all available documents.

*This disclosure sheet is to be used for preliminary research purposes only.

Ask for enough time in the purchase contract to seek the advice of and attorney

and hydrologist to determine the details of any surface water right!

By Charles Porter, PhD ALL RIGHTS RESERVED




Groundwater Water Right Disclosure Worksheet from Owner*

Comments (or Unknown)

It is strongly recommended that you consult an attorney or hydrologist.

Does the landowner own 100% of the groundwater right?

Is the property subject to GCD (regulatory agency) jurisdiction?

GCD or other regulatory agency contact information?

GCD or agency website?

Single family residence on property?

Swimming pool on property?

Existing well(s) on property? How many?

Any abandoned wells on property? How many? Covered?

Pump type (submersible, deisel or electric)?

Water Quality Report Available?

Use - Domestic and Livestock?

Use - Irrigation?

Use - Other?

lirrigation permit number/copy/authorized volume?

Transfer permit and volume?

Is the well registered at the GCD? Registration Number?

Are there volume meters present?

Volume allowed to be pumped per day?

Meter records available?

Well driller's name and contact information?

Distance from septic system?

Depth of well(s)?

Any past or present violations of GCD rules?

Any current leases of water to others?

Crops irrigated currently?

Crops irrigated in past?

Type of irrigation system - Center Pivot? Canal? Drip?

Knowledge of past contested permit hearings?

Past or pending lawsuits involving the property?

Any current permit in process?

Any current contested permit hearing?

Please attach copies of all documents mentioned above

that are in your possession.

*This disclosure sheet is to be used for preliminary research purposes only.

Ask for enough time in the purchase contract to seek the advice of and attorney

and hydrologist to determine the details of any groundwater right!

By: Charles Porter, PhD ALL RIGHTS RESERVED




A Warning About Reserving Water Rights

Lots of discussion lately about reserving water rights like some do for mineral rights.

Driver of this notion, public perception - water is the new gold and is like oil and gas.
But ....

1.The only way water is generally marketable involves a delivery system - rarely will
the buyer/lessee come and get the water.
2.Permitting is very time-consuming and can be very, very expensive.

3.Without eminent domain authority, right-of-way for transport is all but impossible
to gain, very expensive, and time consuming to the degree that the buyer/lessee may
not be able to wait.

4.0nce you buy a property in which the water rights have been severed or even
partially severed, the holder of those severed rights is the dominant estate!

5.Even more elementary, ALL properties must have a water source for domestic use
at a bare minimum.

Will there be a promulgated form published by TREC to reserve water
rights?



Basics of Texas Water Law

Current Conditions and History



“Water doesn’t run downhill . . . it runs towards
money.”

David Weber, PhD
SMU, 1976



<1
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55

Source: Texas Water Development Board. &



We do not have enough existing water supplies today to
meet the demand for water during times of drought.

In the event of severe drought conditions, the state would

face an immediate need for additional water supplies of
3.6 million acre-feet per year with 86 percent of that need
in irrigation and about 9 percent associated directly with

municipal water users.

State Water Plan 2007



.. but at the core, the fundamental issue is that
in our state there simply 1s not enough firm-
yield water to support the existing population
and growth that is already occurring.

Kirk Holland, P.G., Retired General Manager,
Barton Springs Edwards Aquifer Conservation District



Key Formulas to Keep in Mind All Day

One Acre-foot = the volume of water needed to cover 1 acre to a depth of 1 foot ...

325,851 gallons of water.

Every acre of land that receives one inch of rain receives everytime ...

27,154 gallons of water.






Year

Year

Droughts and Deluges in San Antonio

1700 - 1900



U.S. Drought Monitor September 15, 2020
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¥ Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[ ] None

[] DO Abnormally Dry

[] D1 Moderate Drought
7 D2 Severe Drought
Author: o I D3 Extreme Drought
Brad Rippey I D4 Exceptional Drought

U.S. Department of Agriculture

The Drought Monitor focuses on broad-scale conditions.

O Local conditions may vary. For more information on the
¢ Drought Monitor, go to https://droughtmonitor.unl.edu/About. aspx
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March 9, 2021

U' S' D r O ug h t M On i tor (Released Thursda},l, Mar. 11, 2021)

Valid 7 a.m. EST

Drought Impact Types:
r~ Delineates dominant impacts

)
S = Short-Term, typically less than
” .
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

) Intensity:

None

DO Abnormally Dry

D1 Moderate Drought
D2 Severe Drought

D3 Extreme Drought
D4 Exceptional Drought

O

Author: -
Brian Fuchs
National Drought Mitigation Center
The Drought Monitor focuses on broad-scale conditions.
O Local conditions may vary. For more information on the
4 Drought Monitor, go to https://droughtmonitor.uni. edu/About aspx
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U' S' D r O ug h t M On i tor (Re;:aas?duT?:Zdazy,sJ,anz. (2)72 izz)

Valid 7 a.m. EST

* Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[ ] DO Abnormally Dry

[] D1 Moderate Drought

\ 7] D2 Severe Drought
Author: ‘ . ; B D3 Extreme Drought
Brad Rippey I D4 Exceptional Drought

U.S. Department of Agriculture

The Drought Monitor focuses on broad-scale conditions.
o Local conditions may vary. For more information on the
4 Drought Monitor, go to https://droughtmonitor.unl.edu/About.aspx
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U.S. Drought Monitor September 27, 2022

T

% Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[] DO Abnormally Dry

[] D1 Moderate Drought
7 D2 Severe Drought

I D3 Extreme Drought
I D4 Exceptional Drought

Author: ) -
Richard Heim

NCEI/NOAA
The Drought Monitor focuses on broad-scale conditions.
') Local conditions may vary. For more information on the
4 Drought Monitor, go to https://droughtmonitor.unl.edu/About.aspx
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U.S. Drought Monitor noCtober 18, 2022

Valid 8 a.m. EDT

* Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[] DO Abnormally Dry

[] D1 Moderate Drought
7 D2 Severe Drought

I D3 Extreme Drought
I D4 Exceptional Drought

Author:

Adam Hartman
NOAA/NWS/NCEP/CPC
The Drought Monitor focuses on broad-scale conditions.
O Local conditions may vary. For more information on the
4 Q Drought Monitor, go to https://droughtmonitor.unl.edu/About.aspx
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April 25, 2023

U' S' D r O ug h t M On i tor (Released Thursday, Apr. 27, 2023)

Valid 8 a.m. EDT

¥ Drought Impact Types:
r~ Delineates dominant impacts

S = Short-Term, typically less than
6 months (e.g. agriculture, grasslands)

L = Long-Term, typically greater than
6 months (e.g. hydrology, ecology)

Intensity:

[] None

[] DO Abnormally Dry

[] D1 Moderate Drought
[ D2 Severe Drought

I D3 Extreme Drought
I D4 Exceptional Drought

Author:
Richard Tinker

CPC/NOAA/NWS/NCEP
The Drought Monitor focuses on broad-scale conditions.
O Local conditions may vary. For more information on the
4 Drought Monitor, go to https://droughtmonitor.unl.edu/About.aspx
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U.S. Drought Monitor April 25, 2023

(Released Thursday, Apr. 27, 2023)

Texas Valid 8 a.m. EDT

—
-
'\“w\.
“*«_“ Intensity:
N None

DO Abnormally Dry

D1 Moderate Drought

D2 Severe Drought

D3 Extreme Drought

-
| [R[alNE

D4 Exceptional Drought

The Drought Monitor focuses on broad-scale
conditions. Local conditions may vary. For more
information on the Drought Monitor, go fo
httos://droughtmonitor.unl.edu/About.aspx

Author:

Richard Tinker
CPC/NOAA/NWS/NCEP
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Map released: Thurs. June 22, 2023
Data valid: June 20, 2023 at 8 a.m. EDT

Intensity
None
DO (Abnormally Dry)
D1 (Moderate Drought)
D2 (Severe Drought)
Il D3 (Extreme Drought)
[l D4 (Exceptional Drought)
I No Data

Authors

United States and Puerto Rico Author(s):
Adam Hartman, NOAA/NWS/NCEP/CPC

Pacific Islands and Virgin Islands Author(s):
Richard Heim, NOAA/NCE

May 18, 2023




Who owns water in Texas?

Whose rights should prevail?




A Briet Walk Through History



Map of Spain, Ortelius, 1588, La Mancha - The Blot

“Respect for water was bred in the bone of the Spaniard.”
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The First Water Management Policy 1n Texas
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Series 1, General Manuscripts

Box 2C14, Vol. 2, December 25,

1717-1789,
1731.

The Viceroy wrote to Father Vergara:

... shall divide and distribute the water, giving both the
missions and the Islander families a share of it ...

... the [water] is sufficient for the use and benefit of all, it
is just that its usefulness should be in common...

By rotating the apportionment of, every interested party
being assigned his days ...

...there will be cooperation and conservation ...

Courtesy Bexar Archives Online.
The Briscoe Center for American History,

The University of Texas at Austin.




San Antonio Missions

Texas, United States of America

Nomination to the World Heritage List by the United States of America
JANUARY 2014
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Espada Headgate/Acequia Today
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U, B, GEOLOGICAL SURVEY WATER-SUPPLY PAPER NO, 13 PL. V
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OLD STONE AQUEDUCT CARRYING ESPADA DITCH ACROSS PIEDRAS CREEK.



Water Shaped & Still Shapes our Space

Antonio.

ditches below San

—Mission
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Groundwater Formed Communities in
the Wild Horse Desert
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George Washington Brackenridge, 1879
“Water renders the land its value.”



The San Antonio Water Works Company 1879
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Sanborn Insurance Maps -
indicates why San Antonio needed
a municipal water system ...

for fire insurance coverage.

Ne B,

Faxer

ALAMO PLAZA
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Fire
Hydrant

Water Line Size
and Location




What came first ...

the chicken or the egg?




1891 Water wells at site of today’s
Arneson River Theatre on the
Riverwalk.

These wells were supposedly drilled
by M.C. Judson for Brackenridge’s

Water Works Company - 3,000,000
gallons per day from ...

groundwater.

By 1920, 120+ deep wells
drilled into the aquifer in
Bexar County.

ARTESIAN WELLS AT CITY WATERWORKS, SAN ANTONIO.




1930s and 1940s

Very Serious Challenges to Private
Ownership of Groundwater



“Of Urgent Concern” —
What Prompted House Bill 162,
the Groundwater Conservation Act of 1949

Published in the Panhandle-Plains Historical Review, 2017

Author: Charles R. Porter, Jr., PhD
Visiting Professor

St. Edward's University
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“Finest water easily obtainable. Climate unsurpassed...Soil of
marvelous fertility... Health and wealth for all!”

I HO MESEEKERS
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“Pumps came along... and the rest was history.”

R P P PR B,

N R

< Irrigation:well befng: 5d ‘at about 1,150 gallons a minute
in Hale County, Texas (1938) _ i



1949’s New House Member Dolph Briscoe, ]Jr.

My campaign platform was pretty safe...We were
going to take action to help conserve our water,
but [ was against any legislation that would take
control away from individual property owners...I

was not going to let the state tell a farmer how
much water he could pump out of the ground.

Dolph Briscoe: My Life in Texas Ranching and Politics — As
Told to Don Carleton

(Austin: Center for American History, 2008) 71.



Three Geological Containers
Determine Ownership and
Agencies of Regulation

Natural Surface Water - State-owned water/ TCEQ
Diffused Surface Water - Landowner-owned water/ TCEQ

Groundwater - Landowner-owned water/GCDs (where they
exist)



Of Equal Importance - Uses of Water in Texas
For food, drink, and . .. jobs

Irrigation 60%-70%

Municipal/industrial 20%- 30%

Domestic/livestock 10%




Continue to keep in mind...

Acre-foot - volume of water needed to cover 1 acre to a
depth of 1 foot = 325,851 gallons.

One inch of rain on one acre of land = 27,154 gallons.

and . ..

water ignores political boundaries.



Ihe\Water Cycle

_/.

Volcanic —
steam / Atmosphere Condensation

Sublimation

Ice and / | |

Precipitation
Desublimation
Evapotranspiration Evaporation

-

Oceans

U.S. Dept. of the Interior
U.S. Geological Surve

John Evans, Howard Periman, USGS Groundwater storage

http:/iga.water.usgs.gov/iedu/watercycle htmi




Surface Water -
Container #1

TCEQ including

Watermasters and 17 River
Authorities



Spanish Colonial and Texas Water Law - Ownership

in: %
Spain: X

Surface water was held in trust by the King for the people.

Groundwater was owned by the surface landowner.

Texas:

Surface water is owned by the state and held in trust for
the people.

Groundwater is owned by the surface landowner. (SB 332,
82nd Texas Legislature, 2011)



Natural Surface Water

Texas Water Code Sec. 11.0235. POLICY REGARDING
WATERS OF THE STATE. (a) The waters of the state are
held in trust for the public, and the right to use state water

may be appropriated only as expressly authorized by law.



Natural Surface Water

Under the Texas Water Code, all natural surface water found in
watercourses 1s owned by the state and 1s held 1n trust for the
people.

It includes the ordinary flow, underflow and tides of every flowing
natural watercourse (has as definite bed and banks) in the state.
Storm water and floodwater found in natural lakes, rivers, and
streams 1s also state water, as is the water in springs that form
the headwaters of natural streams. A riparian right holder
cannot take flowing flood waters.

It 1s allocated to the most senior rights during scarcity.



Surface Water in Texas

Who is responsible for regulating surface water?



Water Rights Adjudication Act of 1967

« To, for once and for all, establish valid surface water rights in Texas.
After 1969, any claims not adjudicated were barred and
extinguished. Whatever riparian rights remaining in Texas after the
Act were adjudicated and merged into the current appropriative
right or “first-in-time, first-in-right” system.

« Authorization to use or to appropriate state water requires that one
obtain a permit, or hold a certificate of adjudication authorizing the
diversion and use of the water.

* Certificates of adjudication are historic evidences of the right to
appropriate state water. They, together with permits, are current
evidence of authority to divert and use State water. Riparian rights
were limited to domestic and livestock (D&L) and wildlife uses.



Surface Water is Fully Appropriated Today

Figure |1 - Timeline of all consumptive water-use permits
granted by state of Texas.

25,000,000

water-use permits with
environmental
conditions

—

20,000,000

15,000,000

10,000,000

5,000,000

Cumulative acre-feet granted

1900 1910 1920 1930 1940 1950 1960 1970 1980 1990 2000

Source: data from Texas Commission on Enviroamental Quality.

From the National Wildlife Federation - "Bays in Peril" October, 2004
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Watermasters in Texas

About 1/3 of all surface water in Texas is
allocated by Watermasters

May have a major impact on value of a ranch
property with rights to surface water for
irrigation.

A future problem for disclosure cases.



6/17/23,10.11 PM Texas Water Rights Viewer
pr
[ Find address or place Q

&Water Rights As Single Points: 6

Wator Rights As Single Points:
60805040301

TCEQID

USGS The National Map: National Boundar

Newest Surface Water Issue: Fairfield Lake

Texas Parks & Wildlife’s Decision to Use Eminent Domain



An Unfortunate Situation

More places in our state than anyone realizes!
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WASHINGTON (January 11, 2023) — National Association of Realtors® President Kenny Parcell
issued the following statement in response to the Environmental Protection Agency’s and Army
Corps of Engineers’ final Waters of the United States (WOTUS) rule:

“We are very concerned about the recently announced
WOTUS rule. The Environmental Protection Agency’s and
Army Corps of Engineers’ final rule does not provide the
clarity and certainty essential for predictable and efficient
permitting as we had hoped. In turn, the rule offers vague
terms and unclear definitions that will make it exceedingly
difficult for anyone or business who develops property to
comply with the Clean Water Act’s requirements.

“NAR members work to protect and steward water resources, and a clear, efficient definition of
WOTUS would support this effort. Regrettably, EPA’s new water rule not only makes these efforts

more difficult, but it also puts sorely needed infrastructure projects at risk and threatens to make
housing even more expensive for America’s families.”
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Project ID County State Date JD Basis Water of the U.S.

SWF-2022-00261

Brazos Texas 07/25/2022 1986/88 No
Show Resources (4)
SWF-2022-00265
Brazos Texas 07/19/2022 1986/88 Yes
Show Resources (2)
SWF-2021-00232
Brazos Texas 10/20/2021 1986/88 No
Show Resources (1)
SWF-2020-00341
Brazos Texas 05/12/2021 NWPR No, Yes
Show Resources (21)
SWF-2020-00354
Brazos Texas 03/18/2021 NWPR No
Show Resources (5)
SWG-2018-00174
Fort Bend Texas 03/11/2021 NWPR No, Yes
Show Resources (2 of 64)
SWF-2020-004¢9
Brazos Texas 01/06/2021 NWPR No -
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B | C | D | E | F | G | H | I | ) | K | | M N | 0 | P | Q | R | S | T | U | |~
1 [Agency Project 1D District or JD Basis  PDF L Finalized Date  Closure M Waters Na Resource ' Resource Type Description Water of the U.S. Cowardin  Cowardin ' Cowardin | HGM HGM Desc Longitude Latitude State County H
2 Corps SWF-2022-Ft. Worth 1986/88 https: 7/25/2022 Approved . Ditch ISOLATE Isolated (interstate or intrasta No R6 Riverine A wetland, spring, stream, river, ; -96.4149 30.61434 Texas Brazos 1
3 Corps SWF-2022-Ft. Worth 1986/88  https: 7/25/2022 Approved . Pond 1 ISOLATE Isolated (interstate or intrasta No PUB Palustrine Unconsolidated Bottom, Palustri -96.4156 30.61411 Texas Brazos 1]
4 Corps SWF-2022 Ft. Worth 1986/88 https: 7/25/2022 Approved . Swale Cha ISOLATE Isolated (interstate or intrasta No R6 Riverine A wetland, spring, stream, river,; -96.4187 30.6142 Texas Brazos 1.
5 Corps SWF-2022- Ft. Worth 1986/88 https: 7/25/2022 Approved . Eph Strean ISOLATE  Isolated (interstate or intrasta No R6 Riverine A wetland, spring, stream, river, | -96.4147 30.61109 Texas Brazos 1!
[} ‘Corps SWF-2022-Ft. Worth 1986/88  https: 7/19/2022 Approved . Upland stc IMPNDMN Impoundment of Jurisdictional Yes PUB Palustrine Unconsolidated Bottom, Palustri  -96.261 30.57877 Texas Brazos 1
7 Corps SWF-2022-Ft. Worth 1986/88 https: 7/19/2022 Approved . Ephemeral NRPW Non-relatively Permanent Wal Yes R6 Riverine A wetland, spring, stream, river,; -96.2606 30.57875 Texas Brazos 1!
8 Corps SWF-2021 Ft. Worth 1986/88 https: 10/20/2021 Approved . SWF-2021 UPLAND Uplands No V] Uplands Upland - Not a wetland or deepv -96.2904 30.56192 Texas Brazos 1.
9 |Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B1EXCLUD (b)(1) Water or water feature { No R6 Riverine A wetland, spring, stream, river, | -96.4331 30.72387 Texas Brazos 1!
10 _Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B3EPHEMIE (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river, ; -96.4318 30.72117 Texas Brazos 1
11 Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B3EPHEME (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river, ; -96.4394 30.73099 Texas Brazos 1]
12 Corps SWF-2020 Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020 B3EPHEMIE (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river,; -96.4359 30.71853 Texas Brazos 1!
13 Corps SWE-2020-Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- BBLPIART (b)(8) Artificial lake/pond cons No U Uplands  Upland - Not a wetland or deepv -96.4315 30.71545 Texas Brazos 1!
14 |Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020-BS8LPIART (b)(8) Artificial lake/pond cons No U Uplands Upland - Not a wetland or deepv -96.4317 30.72054 Texas Brazos 1
15 Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020-BS8LPIART (b)(8) Artificial lake/pond cons No PUB Palustrine UnconsolitRiverine  Riverine is -96.4402 30.73314 Texas Brazos 1]
16 Corps SWF-2020 Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020 BSLPIART (b)(8) Artificial lake/pond cons No V] Uplands  Upland - Not a wetland or deepv -96.4431 30.72196 Texas Brazos 1.
17 Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B8LPIART (b)(8) Artificial lake/pond cons No u Uplands  Upland - Not a wetland or deepv -96.4307 30.7192 Texas Brazos 1!
18 _Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B3EPHEMIE (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river, | -96.4377 30.73029 Texas Brazos 1
1S Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B3EPHEME (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river, ; -96.4355 30.71303 Texas Brazos 1]
20 |Corps SWF-2020 Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020 B3EPHEMIE (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river,; -96.4365 30.71796 Texas Brazos 1.
21 Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- A2TRIBINT (a)(2) Intermittent tributary co Yes R4SB Riverine Streambec Riverine Riverine is -96.4336 30.71873 Texas Brazos 1)
22_Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020-B1WETNO (b)(1) Non-adjacent wetland No PEM Palustrine Emergent, Riverine  Riverine is -96.44 30.73719 Texas Brazos 1
23 |Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020-BIWETNO (b)(1) Non-adjacent wetland No PEM Palustrine Emergent, Riverine Riverineis -96.4399 30.7327 Texas Brazos 1]
24 |Corps SWF-2020 Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020 BIWETNO (b)(1) Non-adjacent wetland No PEM Palustrine Emergent, Riverine Riverineis -96.4353 30.72575 Texas Brazos 1
25 |Corps SWF-2020-Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B3EPHEMI (b)(3) Ephemeral feature, inclu No R6 Riverine A wetland, spring, stream, river, | -96.4445 30.72196 Texas Brazos 1)
26_ Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020-B1EXCLUD (b)(1) Water or water feature i No R6 Riverine A wetland, spring, stream, river, ;| -96.4344 30.72203 Texas Brazos 1
27 |Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B1EXCLUD (b)(1) Water or water feature INo R6 Riverine A wetland, spring, stream, river, ; -96.4401 30.73718 Texas Brazos 1
28 |Corps SWF-2020- Ft. Worth NWPR https: 5/12/2021 Approved . SWF-2020- B1EXCLUD (b)(1) Water or water feature I No R6 Riverine A wetland, spring, stream, river,; -96.4359 30.72591 Texas Brazos 1!

29 |Corps SWF-2020-Ft. Worth NWPR https: 5/12/2021 Approved SWF-2020-B8IPIART (b)(8) Artificial lake/pond cons No PUB Palustrine Unconsolit Riverine  Riverine is -96.4405 30.73372 Texas Brazos 1
jds202302091305 ©) 4 »
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total records displayed
' Not a water of the U.S. ® Water of the U.S.

Search for a determination Search by location

travis
Reset Page

Columns/Filters +

Project ID County State Date JD Basis Water of the U.S.

SWF-2022-00479

Travis Texas 11/18/2022 1986/88 No
Show Resources (1)
SWF-2022-00282

Travis Texas 09/29/2022 1986/88 No
Show Resources (4)
SWF-2022-00065

Travis Texas 03/25/2022 1986/88 Yes

Show Resources (2)

SWF-2021-00111
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Our duties under the new rule

How far is too far?



Diffused Surface Water - Container # 2

Water that does not flow in a defined watercourse, but flows
across the surface of the land in a variant and without a
pattern is termed diffused surface water.

Generally, this is rain runoff, although water left in upland
areas after a flood recedes may also be diffused surface
water. Texas courts have ruled that diffused surface
water belongs to the landowner until it enters a natural
watercourse — then it becomes state water. Tanks,

springs that do not create streams, etc. are private water.



Groundwater -
Container #3

Local Groundwater Conservation
Districts



A Question Asked of Me:
Can I Drill a Well on My Property?

Don’t you always love this answer -

It depends.



Your Groundwater Conservation District

Post Oak Savannah Groundwater Conservation
District

General Manager: Gary Westbrook

310 East Avenue C
Milano, Texas 76556

Phone: 512.455.9900

https://posgcd.org/




Groundwater

The water that 1s beneath the land surface and
fills the pore spaces of rock and soil material
and that supplies wells and springs.

Who owned groundwater in Spanish Texas?



Pumping wells

( ;?f 5 T)) can drawdown
{T)i i i \ the water table

Precipitation
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Confining Unit

An example of the conjunctive relationship of water.






Sources of Ownership of Groundwater
in Texas

The Ancient “ Absolute” Rule argument

Pecos County Water and Improvement District No. 1 v. Clayton W.
Williams et al., 1954

SB 332, 2011
Day McDaniel v. EAA, 2012

At this time, there remains no dispute that groundwater is owned by the
surface landowner in Texas... and that the Rule of Capture is “running
loose” in areas without GCDs.




Who is responsible for regulating groundwater?

Local Groundwater Conservation Districts

Not all of Texas has elected to be in a GCD.

Texans seem to be against transfer of groundwater out of their district to
others such as other cities.

We don’t really know how many exempt wells are out there.
Sometimes the GCD acts in ways that are inconsistent.



Groundwater Conservation Districts

High Plains UWCD No.1 - 9/29/1951
North Plains GCD - 1/2/1955

Panhandle GCD - 1/21/1956

Hudspeth County UWCD No. 1 - 10/5/1957
Real-Edwards C and R District - 5/30/1959
Evergreen UWCD -8/30/1965

Plateau UWC and Supply District - 3/4/1974
Harris-Galveston Subsidence District- 4/23/1975
Glasscock GCD - 8/22/1981

10 Hickory UWCD No. 1 - 8/14/1982

11 Irion County WCD - 8/2/1985

12 Permian Basin UWCD - 9/21/1985

13 Sutton County UWCD - 4/5/1986

14 Coke County UWCD - 11/4/1986

15 Mesquite GCD - 11/4/1986

16 Hill Country UWCD - 8/8/1987

17 Barton Springs/Edwards Aquifer CD - 8/13/1987
18 Lipan-Kickapoo WCD - 11/3/1987

19 Sterling County UWCD - 11/3/1987

20 Santa Rita UWCD - 8/19/1989

21 Fort Bend Subsidence District - 8/28/1989
22 Bandera County RA & GWD - 11/7/1989
23 Live Oak UWCD - 11/7/1989

24 Sandy Land UWCD - 11/7/1989

25 Saratoga UWCD - 11/7/1989

26 Mesa UWCD - 1/20/1990

27 Crockett County GCD - 1/26/1991

28 Medina County GCD - 8/26/1991

29 Headwaters UWCD - 11/5/1991

30 South Plains UWCD - 2/8/1992

31 Plum Creek CD - 5/1/1993

32 Uvalde County UWCD - 9/1/1993

33 Jeff Davis County UWCD - 11/2/1993

34 Gonzales County UWCD - 11/2/1994

35 Edwards Aquifer Authority - 7/28/1996

36 Garza County UWCD - 11/5/1996

37 Hemphill County UWCD - 11/4/1997

38 Wintergarden GCD - 1/17/1998

39 Culberson County GCD - 5/2/1998

40 Llano Estacado UWCD - 11/3/1998

41 Rolling Plains GCD - 1/26/1999

42 Menard County UWCD - 8/14/1999

43 Clearwater UNCD - 8/21/1999

44 Presidio County UWCD - 8/31/1999

45 Guadalupe County GCD - 11/14/1999

46 Bee GCD - 1/20/2001

47 Blanco-Pedernales GCD - 1/23/2001

48 Brewster County GCD - 11/6/2001

49 Coastal Bend GCD - 11/6/2001

50 Coastal Plains GCD - 11/6/2001

51 Fayette County GCD - 11/6/2001

OONDNEWN =

Goliad County GCD - 11/6/2001
Lone Star GCD - 11/6/2001
McMullen GCD - 11/6/2001
Neches & Trinity Valleys GCD -11/6/2001
Pecan Valley GCD - 11/6/2001
Pineywoods GCD - 11/6/2001
Refugio GCD - 11/6/2001

Texana GCD - 11/6/2001

Kinney County GCD - 1/12/2002
Lone Wolf GCD - 2/2/2002

Kimble County GCD - 5/3/2002
Middle Trinity GCD - 5/4/2002
Bluebonnet GCD - 11/5/2002
Brazos Valley GCD - 11/5/2002
Clear Fork GCD - 11/5/2002

Cow Creek GCD - 11/5/2002

Lost Pines GCD - 11/5/2002
Mid-East Texas GCD - 11/5/2002
Middle Pecos GCD - 11/5/2002
Post Oak Savannah GCD - 11/5/2002
Red Sands GCD - 11/5/2002
Trinity Glen Rose GCD - 11/5/2002
Wes-Tex GCD - 11/5/2002
Gateway GCD - 5/3/2003

Hays Trinity GCD - 5/3/2003

Rusk County GCD - 6/5/2004
Kenedy County GCD - 11/2/2004
Southeast Texas GCD - 11/2/2004
Corpus Christi ASRCD - 6/17/2005
Victoria County GCD - 8/5/2005
Central Texas GCD - 9/24/2005
Brazoria County GCD - 11/8/2005
Lower Trinity GCD - 11/7/2006
San Patricio County GCD - 5/12/2007
Northern Trinity GCD - 5/15/2007
Colorado County GCD - 11/6/2007
Panola County GCD - 11/6/2007
Starr County GCD - 11/6/2007
Upper Trinity GCD - 11/6/2007
Southern Trinity GCD - 6/19/2009
Duval County GCD - 7/25/2009
Prairielands GCD - 9/1/2009

Red River GCD - 9/1/2009

Brush Country GCD - 11/3/2009
North Texas GCD - 12/1/2009
Terrell County GCD - 11/6/2012
Calhoun County GCD - 11/4/2014
Comal Trinity GCD - 6/17/2015

100 Reeves County GCD - 11/3/2015
101 Southwestern Travis County GCD -11/6/2019
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Groundwater Conservation Districts

The preferred method of groundwater management per Texas Legislatures.

1949 Legislature - 1951 first formed - High Plains
Underground Water Conservation District No. 1.

101 GCD'’s cover all or part of 177 counties - of 254
counties — about 70%.

Many GCDs are woefully underfunded - can
barely operate - see TW] Vol. 4, Porter.



GCDs are authorized with powers and duties that enable them to manage

groundwater resources.

The three primary GCD legislatively-mandated duties include:

.permitting water wells;

*developing a comprehensive management plan; and,

«adopting the necessary rules to implement the management plan.



District Funding is a Problem.

Texas Water Journal
May, 2013, Vol. 4, No. 1 ——— T

TEXAS WATER journaL

“Groundwater Conservation District
Finance in Texas: Results of a
Preliminary Study”

Charles R Porter, Jr., PhD

http:/ /journals.tdl.org/twj/index.php/twj/issue/archive

Special [ssue. Groundwater



http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445

Groundwater Management
Areas
In Texas

Why GMASs? Water ignores political boundaries.



Confirmed Groundwater
Conservation Districts

1. Anderson Sounty UWED
andera County River Authority & Ground Water District
aiton Springs/Edvards Aquifer €D

%::é:":‘.f":.;.é.:‘ocn NG B I . GROUNDWATER
& eriion ety b T ‘ CONSERVATION DISTRICTS?*,
= - 35 (Confirmed and Pending Confirmation)
1 13, Clearwater UWCD and

THE 16 GROUNDWATER MANAGEMENT

L

114, Coastal Bond GCO

. Coastal Plains GCOD

. Coke County UWCD
Colorada County GED
Corpus Christi ASRCD
Cow Creek GCO

. Crockett County GCD
Culberson County GSO

. Duval County GCD

. Edwards Aquifor Authority
. Evargrasn UWED
Fayette County GCD

. Fox Crossing Water District
. Garza County UWCD

70, Gatewny GCO

. Glasscock GCD

. Gollad County GCD

. Gonzales County UWED
. Guadalupe County GCD
. Hays Tiinity GCD

. Hoadwaters GCD

. Hamphill County UWED
. Hickory UWCD No. 1
High Plains UWED No 1

. Hill Country UWCD

. Hudspeth County UWCD No. 1
Wlon County WCD

. Jeft Davis County UWCD
. Kenwdy County 3CD

. Kimble County GCD

. Kinnwy County GED

. Lipan-Kickapoo WCD

e ercrvaL BASKELL  [neeoc<aoRTON|  WOUND

SALEPNTO

rhes seckmronn  ATERRENS

Confirmed Groundwater
Conservation Districts
(Continued)
W 46. Live Oak UWCD
11 A7, Llano Extacado UWED
9 48. Lono Star GCD
0 49, Lone Wolf GED
| 50. Lost Pines GCD
1 51, Lower Trinity GED
00 52, McMulen GED
T 53. Medina County GCD
| 54, Menard County UWD
7] 55. Mesa UWCD
N 56, Mesquite GCD
B 57. Mid-East Texas GCD
1 58, Middle Pecos GCD
[0 59, Middla Trinity GED
[0 60. Noches & Trinity Valleys GCD
Tl B Nerth Plains GED
7] 62. Noith Texas GCD
. Northern Trinity GCD
. Panhandle GCD
Panola County GSO
. Pacan Vallwy GCD
. Pormlan Basin UWCD
. Pinaywnods GED
Platoau UWC and Supply District
Plum Crask €O
. Post Oak Savannah GCD
. Prairelands GCD Pending Groundwater
Presidio County UWED Conservation Districts

. Roal-Edwards C and R District
. Rud River GCD 111 97. Lavaca County GCD

. Red Sands GCOD + Pending Flection Resilts
. Rufuglo GED

Rolling Plains GCD ¥ Creaved by the §0th Legislnure

Rusk County GED & Created by the 815t Legisiatwe
. San Patricio County GCD
. Sandy Land UWCD

Santa Kita UWCD
. Saratoga UWCD

South Plains UWCD C3 Groundwater Management Areas DISCLA

Southeast Texas GCD This mao was MCIIM Gv me Tth 4!!0’ Devetopment Board

Southern Trinity GEO N {Secormphis "‘ Softusre, o cleme

are m: e =<uu‘y o nmwu- . uum Information shawn
. Starr Caunty GCD nersin nor ta Its suitability for 3 Partiou a The soale and looation
. Sterfing County UWCD of il mapped Gala are spproxkmate.
s UREON Colniy IWCD Subsidence Districts
. Texana GCD 'Dll'lcﬂ ml have. In whole or part. lulham‘l assigned
. Trnity Glan Ross GED ] Harris-Galveston Subsidence District Chapier 36 ol the Texas Water €
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Confirmed Groundwater
Conservation Districts

1. Anderson Gounty UWGD

W 2 Bandera County River Authority & Ground Water District

| 3. Barton Springs/Edwards Aquiter CO
4 Bee GCD
[ 8. Blanco-Pedernales GCO
] 6. Bluebonnet GCD

. Brush Country GCD
1. Contral Texas GCD
12. Clear Fork GCD
13. Clearwater UWCD
14. Coastal Bend GCD

15. Coastal Plains GCD

Corpus Ghrist ASRCD
ow Creek GCD

20. Grockett Gounty GGOD
21. Culbeisen County GCD

22. Duval Gounty GGD

23. Edwards Aquifer Authority
24, Bvergreen UWCO

25. Fayette County GCD

26. Fox Crossing Water District
27. Garza County UWCD

28, Gatwwiay GED

29. Glasscock GCD

0. Goliad County GED

31. Gonzales County UWCD
32, Guadalupe County GCO

33. Hays Trinity GCD

=
=
=

¥
i
|
§

35. Hemphill County UWCD
Hickory UWCD No. 1
High Plains UWCD No. 1
Hill Country UWED.
Hudspeth County UWCD No. 1
Irien County WED

Jeft Davis Gounty UWGD
Kenedy County GCD
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Subsidence Districts
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What do most water projects have in common
that is typically ignored in planning and
promotions?

The stark “reality”
of right of way acquisition.




Problems and the Future ?



- —

CHARLES R. PORTER

The 21st Century ~ § “weieomes
Urban v. Rural s

Will We Agree to

Move Water from District to District
or Basin to Basin?

Hang the law - NO/ TEXAS A&M UNIVERSITY PRESS
KF‘ WWNLAMEPIeIs.Con
not my water - EVER!




Austin American-Statesman

Forestar legal battle could test Texas water policies



Is the debate really about water or issues about
population growth?

“Don’t come to Texas, ain’t no water.” Should
the leqislature make this a statewide policy?



Interim Report

to the 84th Legisfature

House Committee on
Natural Resources

January 2015



On the other hand. Chapter 36 of the Texas Water Code currently prohubits a district from
discriminating for or against an out-of-district permit in any way.'*> Advocates for GCDs believe
that the pressure for exporting out-of-district usually exists because export projects mvolve a
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major mvestment 1n pipelines and those projects frequently request special treatment 1n the form
of extended permit terms.'® There is no question that the state must find a way to balance the
need for planning, the need to adjust groundwater withdrawal pemuts as necessary, and the need
for certainty when large investments are required.'™ That balance, however, must include
ensuring all well-owners are treated the same, without discriminating for or agamst anyone based
on the place or purpose of use for the groundwater.'® Providing different permit conditions
based on the amount of withdrawal, the pomnt of withdrawal, the rate of withdrawal or the
pumping history (historic use) are allowed under Chapter 36 of the Texas Water Code, but those
changes must be based on sound science and potential impacts to the aquifer.'® In fact. some



September 30, 2015
Paul Flahive

“Late last week, Brian Chasnoff at the San Antonio Express-News got his hands on a draft copy of a hotly
contested and some might say suppressed city-commissioned report on San Antonio’s water security. The study,
conducted by Texas A&M University labeled the Vista Ridge pipeline deal, which will cost San Antonio more
than $3 billion by the time all is said and done.” 142 mile pipeline project to San Antonio.

Willkamson

fravis Lee

Water Well Field

Catdwell

» Guadalupe
Bexar




The Unavoidable Choices on our
Doorstep

What Unintended Consequences
Await?



Hard Choice Between Urban & Rural

The problem - everyone is right, everyone has rights, and
everyone is doing their duty!
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Water Valuation Issues



PRESENTED AT
2016 Texas Water Law Institute

November 3-4, 2016
Austin, Texas

Methods and Challenges in the Credible Valuation
of Water Rights in Texas

Charles R. Porter Jr.

Edmond R. McCarthy, Jr.




Time is of the essence.

Absolutely in all water transactions.



What is demand?

Demand is an economic principle that
describes a consumer's desire and
willingness to pay a price for a specific good
Or service.

[ think willingness to pay also means ability to pay. Many
local governments cannot afford it and their constituents
want no new taxes.




“Fair Market Value” Historical Definition

The price the property would bring when offered for
sale by a seller desiring to sell, but not obliged to do
so, and bought by a purchaser desiring to buy, but

under no necessity of doing so.
— or shorter version -

The price a willing buyer and willing seller, neither
being under any duress, will agree to in order to

transfer title.



Fair Market Value in Texas now adds ...

... as modified by evidence § 51.003(b)
authorizes the trial court to consider in its
discretion, to the extent such evidence is not
subsumed? in the historical definition.

“Included or absorbed (something) in something else

Plains Capital Bank v. William Martin. No. 13-0337, _ SW.3d__ (Tex. March 27,
2015) [emphasis added]; see Tex. Prop. Code §51.003.

From Hirsch Westheimer, Michael D. Conner, April 9, 2015.

http.//www.hirschwest.com/fair-market-value-under-texas-property-code-
section-51-003/



http://www.hirschwest.com/fair-market-value-under-texas-property-code-section-51-003/
http://www.hirschwest.com/fair-market-value-under-texas-property-code-section-51-003/

Best Fair Market Value Definition for Water - by
Bruggeman and Fisher - direct quote below.

“Market value is a key consideration when financing or investing [emphasis added] in income-producing
properties. It is defined as follows:

The most probable price [emphasis added] which a property should bring in a competitive and open
market under all conditions requisite to a fair sale, the buyer and seller acting prudently and
knowledgably, and assuming the price is not affected by undue stimulus. Implicit in this definition is the
consummation of a sale as of a specified date and the passing of title from seller to buyer under conditions
whereby:

Buyer and seller are typically motivated;

Both parties are well-informed or well-advised, and acting in what they consider their best
interests;

A reasonable time is allowed for exposure in the open market;

Payment is made in terms of cash in United States dollars or in terms of financial
arrangements comparable thereto; and,

The price represents the normal consideration for the property sold unaffected by special or creative
financing or sale concessions granted by anyone associated with the sale.”

Bruggeman and Fisher. Real Estate Finance and Investments, Fourteenth Edition. (New York: McGraw-Hill Irwin, 2011)
296.



“Fair Market Value” Texas Water Code

“Whenever the law requires the payment of fair market value for a
water right, fair market value shall be determined by the amount of

money that a willing buyer would pay a willing seller, neither of which

is under any compulsion to buy or sell, for the water in an arms-length

transaction and shall not be limited to the amount of money that the

owner of the water right has paid or is paying for the water.”

“compulsion to sell” or “duress”

Water Code, Title 2, Subt. B Water Rights, Chapter 11, Subchpt. A, sec. 11.0275.



Traditional Valuation Methodology -
Can any/all be applied to water valuation? Yes.

1. Replacement Value - challenge - water cannot be “built” but it could be
found underground or from surface sources - infrastructure cost
examination.

2. Income Capitalization - challenge - capitalize the “net operating income”
based upon planned use (ag) or existing valid contract for lease.

3. Comparable Sales or Leases - challenge - convincing proof that the comps
are “comparable” and should be CONFIRMED - very challengeable.

Less traditional in real estate valuations, but should definitely be considered -

4. Court Rulings - challenge - very, very fact specific along with the date
specific value in the ruling.




Question:

Many water transactions are
completed under “duress” or
“compulsion to buy”...

meaning to a valuation expert that prices
paid during droughts or under pressure due
to court rulings must be adjusted for duress.



“Duress” is ever-present in Texas Water?
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FIGURE 2. The Palmer Hydrologic Drought Index for a Portion of the Texas Lower Rio Grande
Valley (1.e., Hidalgo and Cameron Counties). Source: National Climatic Data Center (2007),

From: Leidner, et al.. “The Water Market for the Middle and Lower Portions of the Texas Rio Grande Basin”.
Journal of the American Water Resources Association, 2011, p.3.




What can all of us do now?

Learn about the GCD in your area and visit the TWDB and TCEQ sites.

Go to your Groundwater Conservation District meetings and
participate.

Participate as you can in GMA hearings on the new DFCs.
Get to know your GCD board members and staff.

Encourage your neighbors to register their wells and meter to determine
amount of water used.



Key Links

*  wwuw.tceq.state.tx.us/

Texas Commission on Environmental Quality - surface water regulator;
information on groundwater

e  www.twdb.state.tx.us/

Texas Water Development Board - information on groundwater; 2012 State
Water Plan

« wwuw.texasgroundwater.orgy/

Texas Alliance of Groundwater Districts - trade association of GCD’s -
information on member districts

s httpy/www.twca.orgy/

Texas Water Conservation Association

« wwuw.texaswaterpolicy.org Porter’s water journal.



http://www.tceq.state.tx.us/
http://www.twdb.state.tx.us/
http://www.texasgroundwater.org/
http://www.twca.org/
http://www.texaswaterpolicy.org/




Thank You

crporter@sbcglobal.net
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