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Porter's Water Policy Trilogy 





As its population grows, Texas 
worries about water supply 

The state is plagued by outdated treatment plants, aging 
infrastructure and increasing drought.

About 1,000 people flock to the Lone Star State every day, drawn 
mainly by the promise of abundant jobs. The state’s population is 
expected to double to more than 50 million people by 2050.

BY Mary Elizabeth Williams-Villano

https://igin.com/article-7416-As-its-population-grows-Texas-worries-about-water-supply.html



Significant Consequences: BE PREPARED! 

• Drought has been and will be our norm 

• Exuberance of population growth 
continues 

• Abnormal? intensity of weather events 



REMEMBER!

Determining a tract or person’s water rights, in Texas 
especially, involve widely varying local circumstances.  

ADVISE YOUR CLIENTS TO CONSULT AN 
ATTORNEY WHO HAS EXPERIENCE IN WATER 
RIGHTS AND REGULATIONS IN THE APPROPRIATE 
LOCALITY.  

(Real Estate agents - keep in mind your geographic 
competency duties.) 



Today’s Agenda

• Current Conditions and Some History of Water Policies 
• Surface Water and Diffused Surface Water 
• Groundwater (Intro by Porter/Gary Westbrook lecturer) 
• Problems and the Future 
• Water Valuation Issues 

All the while in the context of our duties as license 
holders.



















A Warning About Reserving Water Rights
Lots of discussion lately about reserving water rights like some do for mineral rights.  

Driver of this notion, public perception - water is the new gold and is like oil and gas.  
But …. 

1.The only way water is generally marketable involves a delivery system – rarely will 
the buyer/lessee come and get the water. 
2.Permitting is very time-consuming and can be very, very expensive. 
3.Without eminent domain authority, right-of-way for transport is all but impossible 
to gain, very expensive, and time consuming to the degree that the buyer/lessee may 
not be able to wait. 
4.Once you buy a property in which the water rights have been severed or even 
partially severed, the holder of those severed rights is the dominant estate! 
5.Even more elementary, ALL properties must have a water source for domestic use 
at a bare minimum.  

Will there be a promulgated form published by TREC to reserve water 
rights?  



Basics of Texas Water Law

Current Conditions and History



“Water doesn’t run downhill . . . it runs towards 
money.” 

      David Weber, PhD  
      SMU, 1976





We do not have enough existing water supplies today to 
meet the demand for water during times of drought. 

In the event of severe drought conditions, the state would 
face an immediate need for additional water supplies of 
3.6 million acre-feet per year with 86 percent of that need 
in irrigation and about 9 percent associated directly with 
municipal water users. 

State Water Plan 2007 
 



. . . but at the core, the fundamental issue is that 
in our state there simply is not enough firm-
yield water to support the existing population 
and growth that is already occurring. 

Kirk Holland, P.G.,  Retired General Manager,  
Barton Springs Edwards Aquifer Conservation District



Key Formulas to Keep in Mind All Day

One Acre-foot = the volume of water needed to cover 1 acre to a depth of 1 foot …  

325,851 gallons of water. 

Every acre of land that receives one inch of rain receives everytime …  

27,154 gallons of water.





Droughts and Deluges in San Antonio 
1700 - 1900 
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Who owns water in Texas?   
Whose rights should prevail? 



A Brief Walk Through History



Map of Spain, Ortelius, 1588, La Mancha – The Blot    
“Respect for water was bred in the bone of the Spaniard.”



• Valero – 1718 

• Concepcion – 1731 

• San Jose – 1720 

• San Juan –1731 

• Espada – 1731 

Drawing by Jack Jackson



The First Water Management Policy in Texas 

The Viceroy wrote to Father Vergara: 

… shall divide and distribute the water, giving both the 
missions and the Islander families a share of it … 

… the [water] is sufficient for the use and benefit of all, it 
is just that its usefulness should be in common… 

By rotating the apportionment of, every interested party 
being assigned his days …  

…there will be cooperation and conservation … 

Courtesy Bexar Archives Online.  
The Briscoe Center for American History,  
The University of Texas at Austin.

Series 1, General Manuscripts 1717-1789,  
Box 2C14, Vol. 2, December 25, 1731.







Espada Headgate/Acequia Today









Water Shaped & Still Shapes our Space





Groundwater Formed Communities in 
the Wild Horse Desert

Part of Nuevo Santander



















George W. Brackenridge

George Washington Brackenridge, 1879 
“Water renders the land its value.”



The San Antonio Water Works Company 1879



Sanborn Insurance Maps – 
indicates why San Antonio needed 
a municipal water system … 

for fire insurance coverage. 



Fire 
Hydrant

Water Line Size 
and Location 



What came first …  
the chicken or the egg?



1891 Water wells at site of today’s 
Arneson River Theatre on the 
Riverwalk.

These wells were supposedly drilled 
by M.C. Judson for Brackenridge’s 
Water Works Company – 3,000,000 
gallons per day from … 

groundwater. 

By 1920, 120+ deep wells 
drilled into the aquifer in 
Bexar County.



1930s and 1940s 

Very Serious Challenges to Private 
Ownership of Groundwater



“Of Urgent Concern” –  
What Prompted House Bill 162,  

the Groundwater Conservation Act of 1949 
 

Published in the Panhandle-Plains Historical Review, 2017  
  

Author: Charles R. Porter, Jr., PhD 
Visiting Professor 

 

St. Edward's University



From Littlefield Lands: Colonization on the Texas Plains, 1912-1920, by David B. Gracy II



“Finest water easily obtainable. Climate unsurpassed…Soil of 
marvelous fertility…Health and wealth for all!”



“Pumps came along... and the rest was history.”



1949’s New House Member Dolph Briscoe, Jr.  

My campaign platform was pretty safe…We were 
 going to take action to help conserve our water, 
 but I was against any legislation that would take 
 control away from individual property owners…I  
was not going to let the state tell a farmer how 
 much water he could pump out of the ground. 

Dolph Briscoe: My Life in Texas Ranching and Politics – As 
Told to Don Carleton 
(Austin: Center for American History, 2008) 71.



Three Geological Containers 
Determine Ownership and  

Agencies of Regulation

Natural Surface Water – State-owned water/TCEQ 

Diffused Surface Water – Landowner-owned water/TCEQ 

Groundwater – Landowner-owned water/GCDs (where they 
exist)



Of Equal Importance - Uses of Water in Texas 
For food, drink, and . . . jobs 

Irrigation 60%-70%  

Municipal/industrial 20%- 30% 

Domestic/livestock 10% 



Continue to keep in mind…

Acre-foot – volume of water needed to cover 1 acre to a 
depth of 1 foot = 325,851 gallons.  

One inch of rain on one acre of land = 27,154 gallons. 

and . . .  

water ignores political boundaries.





Surface Water – 
Container #1

TCEQ including   
Watermasters and 17 River 

Authorities



Spanish Colonial and Texas Water Law - Ownership

Spain: 
Surface water was held in trust by the King for the people. 

Groundwater was owned by the surface landowner.  

Texas: 
Surface water is owned by the state and held in trust for  
the people.  

Groundwater is owned by the surface landowner. (SB 332,  
82nd Texas Legislature, 2011)



Natural Surface Water 

  

Texas Water Code Sec. 11.0235. POLICY REGARDING 
  
WATERS OF THE STATE. (a) The waters of the state are 
  
held in trust for the public, and the right to use state water 

 may be appropriated only as expressly authorized by law.



Natural Surface Water

Under the Texas Water Code, all natural surface water found in 
watercourses is owned by the state and is held in trust for the 
people.  

It includes the ordinary flow, underflow and tides of every flowing 
natural watercourse (has as definite bed and banks) in the state.  
Storm water and floodwater found in natural lakes, rivers, and 
streams is also state water, as is the water in springs that form 
the headwaters of natural streams. A riparian right holder 
cannot take flowing flood waters. 

It is allocated to the most senior rights during scarcity.



 
 
 
 

Surface Water in Texas 
 

Who is responsible for regulating surface water?  



Water Rights Adjudication Act of 1967
• To, for once and for all, establish valid surface water rights in Texas.  

After 1969, any claims not adjudicated were barred and 
extinguished.  Whatever riparian rights remaining in Texas after the 
Act were adjudicated and merged into the current appropriative 
right or “first-in-time, first-in-right” system. 

• Authorization to use or to appropriate state water requires that one 
obtain a permit, or hold a certificate of adjudication authorizing the 
diversion and use of the water. 

• Certificates of adjudication are historic evidences of the right to 
appropriate state water.  They, together with permits, are current 
evidence of authority to divert and use State water.  Riparian rights 
were limited to domestic and livestock (D&L) and wildlife uses.



From the National Wildlife Federation - "Bays in Peril" October, 2004

Surface Water is Fully Appropriated Today





Watermasters in Texas

About 1/3 of all surface water in Texas is 
allocated by Watermasters 

May have a major impact on value of a ranch 
property with rights to surface water for 
irrigation. 

A future problem for disclosure cases.



Newest Surface Water Issue: Fairfield Lake  

Texas Parks & Wildlife’s Decision to Use Eminent Domain



An Unfortunate Situation 
More places in our state than anyone realizes!





Agent Duties Under the New 2023 
Waters of the U.S. (WOTUS) Rules  

By: Dr. Charles Porter 
May 1, 2023 



WASHINGTON (January 11, 2023) – National Association of Realtors® President Kenny Parcell 
issued the following statement in response to the Environmental Protection Agency’s and Army 
Corps of Engineers’ final Waters of the United States (WOTUS) rule:

“We are very concerned about the recently announced 
WOTUS rule. The Environmental Protection Agency’s and 
Army Corps of Engineers’ final rule does not provide the 
clarity and certainty essential for predictable and efficient 
permitting as we had hoped. In turn, the rule offers vague 
terms and unclear definitions that will make it exceedingly 
difficult for anyone or business who develops property to 
comply with the Clean Water Act’s requirements.
“NAR members work to protect and steward water resources, and a clear, efficient definition of 
WOTUS would support this effort. Regrettably, EPA’s new water rule not only makes these efforts 
more difficult, but it also puts sorely needed infrastructure projects at risk and threatens to make 
housing even more expensive for America’s families.”





https://watersgeo.epa.gov/cwa/CWA-JDs/?searchText=colorado%20river%20texas&pageNum=1









Always hit the reset page button when 
changing counties.







Our duties under the new rule 

How far is too far?



Diffused Surface Water - Container # 2

Water that does not flow in a defined watercourse, but flows 
across the surface of the land in a variant and without a 
pattern is termed diffused surface water. 

Generally, this is rain runoff, although water left in upland 
areas after a flood recedes may also be diffused surface 
water.  Texas courts have ruled that diffused surface 
water belongs to the landowner until it enters a natural 
watercourse – then it becomes state water.  Tanks, 
springs that do not create streams, etc. are private water.



Groundwater -  
Container #3

Local Groundwater Conservation 
Districts



A Question Asked of Me:  
Can I Drill a Well on My Property?

Don’t you always love this answer –  

It depends.



Your Groundwater Conservation District

Post Oak Savannah Groundwater Conservation 
District 

General Manager:  Gary Westbrook 

                                                  310 East Avenue C 
                                   Milano, Texas 76556 

                                     Phone: 512.455.9900
https://posgcd.org/



Groundwater

The water that is beneath the land surface and 
fills the pore spaces of rock and soil material 
and that supplies wells and springs. 

Who owned groundwater in Spanish Texas?



An example of the conjunctive relationship of water.





Sources of Ownership of Groundwater 
in Texas

• The Ancient “Absolute” Rule argument 

• Pecos County Water and Improvement District No. 1 v. Clayton W. 
Williams et al., 1954 

• SB 332, 2011 

• Day McDaniel v. EAA, 2012 

At this time, there remains no dispute that groundwater is owned by the 
surface landowner in Texas…and that the Rule of Capture is “running 

loose” in areas without GCDs.



Not all of Texas has elected to be in a GCD. 
Texans seem to be against transfer of groundwater out of their district to 

others such as other cities. 
We don’t really know how many exempt wells are out there. 

Sometimes the GCD acts in ways that are inconsistent.

Local Groundwater Conservation Districts
Who is responsible for regulating groundwater? 





Groundwater Conservation Districts 
The preferred method of groundwater management per Texas Legislatures.

1949 Legislature - 1951 first formed - High Plains 
Underground Water Conservation District No. 1. 

101 GCD’s cover all or part of 177 counties – of 254 
counties – about 70%. 

Many GCDs are woefully underfunded – can 
barely operate – see TWJ Vol. 4, Porter.



GCDs are authorized with powers and duties that enable them to manage 

groundwater resources. 

  

The three primary GCD legislatively-mandated duties include: 

  

•permitting water wells;  

•developing a comprehensive management plan; and, 

•adopting the necessary rules to implement the management plan.



District Funding is a Problem.
Texas Water Journal  
May, 2013, Vol. 4, No. 1  

“Groundwater Conservation District 
Finance in Texas: Results of a 
Preliminary Study” 

Charles R Porter, Jr., PhD  

http://journals.tdl.org/twj/index.php/twj/issue/archive

http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445


Why GMAs? Water ignores political boundaries. 







 
 

What do most water projects have in common 
that is typically ignored in planning and 

promotions?

The stark “reality”  
of right of way acquisition.



Problems and the Future ?



The 21st Century   
Urban v. Rural 

Will We Agree to 
Move Water from District to District 

or Basin to Basin?  

Hang the law - No,  
not my water – EVER!



Forestar legal battle could test Texas water policies



Is the debate really about water or issues about 
population growth? 

“Don’t come to Texas, ain’t no water.”  Should 
the legislature make this a statewide policy?







September 30, 2015 
Paul Flahive 

“Late last week, Brian Chasnoff at the San Antonio Express-News got his hands on a draft copy of a hotly 
contested and some might say suppressed city-commissioned report on San Antonio's water security. The study, 
conducted by Texas A&M University labeled the Vista Ridge pipeline deal, which will cost San Antonio more 
than $3 billion by the time all is said and done.”   142 mile pipeline project to San Antonio. 

 



  
 

The Unavoidable Choices on our 
Doorstep  

What Unintended Consequences 
Await?



Hard Choice Between Urban & Rural    
The problem – everyone is right, everyone has rights, and  

everyone is doing their duty!





Water Valuation Issues





Time is of the essence.

Absolutely in all water transactions.



What is demand?

Demand is an economic principle that 
describes a consumer's desire and 
willingness to pay a price for a specific good 
or service.  

I think willingness to pay also means ability to pay. Many 
local governments cannot afford it and their constituents 
want no new taxes.



“Fair Market Value” Historical Definition

The price the property would bring when offered for 

sale by a seller desiring to sell, but not obliged to do 

so, and bought by a purchaser desiring to buy, but 

under no necessity of doing so.  

– or shorter version - 

The price a willing buyer and willing seller, neither 

being under any duress, will agree to in order to 

transfer title.



Fair Market Value in Texas now adds …

… as modified by evidence § 51.003(b) 
authorizes the trial court to consider in its 
discretion, to the extent such evidence is not 
subsumed* in the historical definition. 

*Included or absorbed (something) in something else 

Plains Capital Bank v. William Martin. No. 13-0337, __ S.W.3d__ (Tex. March 27, 
2015) [emphasis added]; see Tex. Prop. Code §51.003. 

From Hirsch Westheimer, Michael D. Conner, April 9, 2015.  
http://www.hirschwest.com/fair-market-value-under-texas-property-code-
section-51-003/

http://www.hirschwest.com/fair-market-value-under-texas-property-code-section-51-003/
http://www.hirschwest.com/fair-market-value-under-texas-property-code-section-51-003/


Best Fair Market Value Definition for Water – by  
Bruggeman and Fisher – direct quote below.

“Market value is a key consideration when financing or investing [emphasis added] in income-producing 
properties. It is defined as follows: 

The most probable price [emphasis added] which a property should bring in a competitive and open 
market under all conditions requisite to a fair sale, the buyer and seller acting prudently and 
knowledgably, and assuming the price is not affected by undue stimulus. Implicit in this definition is the 
consummation of a sale as of a specified date and the passing of title from seller to buyer under conditions 
whereby: 
   
 Buyer and seller are typically motivated;  

 Both parties are well-informed or well-advised, and acting in what they consider their best  
interests; 

  A reasonable time is allowed for exposure in the open market; 

 Payment is made in terms of cash in United States dollars or in terms of financial  
arrangements comparable thereto; and, 

 The price represents the normal consideration for the property sold unaffected by special or creative  
financing or sale concessions granted by anyone associated with the sale.” 

Bruggeman and Fisher. Real Estate Finance and Investments, Fourteenth Edition. (New York: McGraw-Hill Irwin, 2011) 
296.



“Fair Market Value” Texas Water Code

“Whenever the law requires the payment of fair market value for a 

water right, fair market value shall be determined by the amount of 

money that a willing buyer would pay a willing seller, neither of which 

is under any compulsion to buy or sell, for the water in an arms-length 

transaction and shall not be limited to the amount of money that the 

owner of the water right has paid or is paying for the water.” 

“compulsion to sell” or “duress”  

Water Code, Title 2, Subt. B Water Rights, Chapter 11, Subchpt. A, sec. 11.0275.



Traditional Valuation Methodology –  
Can any/all be applied to water valuation? Yes.

1. Replacement Value – challenge - water cannot be “built” but it could be 
found underground or from surface sources – infrastructure cost 
examination. 

2. Income Capitalization – challenge - capitalize the “net operating income” 
based upon planned use (ag) or existing valid contract for lease.  

3. Comparable Sales or Leases – challenge - convincing proof that the comps 
are “comparable” and should be CONFIRMED – very challengeable. 

Less traditional in real estate valuations, but should definitely be considered – 

4. Court Rulings – challenge – very, very fact specific along with the date 
specific value in the ruling.



Question:

Many water transactions are 
completed under “duress” or 
“compulsion to buy”…  

meaning to a valuation expert that prices 
paid during droughts or under pressure due 
to court rulings must be adjusted for duress.



From: Leidner, et al.. “The Water Market for the Middle and Lower Portions of the Texas Rio Grande Basin”. 
Journal of the American Water Resources Association, 2011, p.3.

“Duress” is ever-present in Texas Water?



What can all of us do now?
Learn about the GCD in your area and visit the TWDB and TCEQ sites. 

Go to your Groundwater Conservation District meetings and 
participate.   

Participate as you can in GMA hearings on the new DFCs. 

Get to know your GCD board members and staff. 

Encourage your neighbors to register their wells and meter to determine 
amount of water used.



Key Links
• www.tceq.state.tx.us/ 
Texas Commission on Environmental Quality – surface water regulator;  

information on groundwater 

• www.twdb.state.tx.us/ 
Texas Water Development Board – information on groundwater; 2012 State 

Water Plan 

• www.texasgroundwater.org/ 
Texas Alliance of Groundwater Districts - trade association of GCD’s – 

information on member districts 

• http://www.twca.org/  
Texas Water Conservation Association 

• www.texaswaterpolicy.org  Porter’s water journal. 

http://www.tceq.state.tx.us/
http://www.twdb.state.tx.us/
http://www.texasgroundwater.org/
http://www.twca.org/
http://www.texaswaterpolicy.org/




Thank You 

crporter@sbcglobal.net  
512-627-3793

mailto:crporter@sbcglobal.net

